MWJIOW CTAMEHKOBHT* UDC: 343.9 
MunuctapctBo yHyTpallmux TOcuoOBa IIperneauu pay 
Hosu Cay II[pumspen: 04.05.2021 
Ono6opeu: 25.05.2021 

Crpana: 321-332 

DOI: 10.51738/Kpolisa2021.18.2r.4.06 


HOJEIMHA WMATABA OFMPABTAHOCTH H3MEHA 
KPHBUYUHOL WPROWECHOL 3AKOHOJABCTBA 
PEITYBJIMKE CPBYHJE 2011. TOTMHE 


Caxetak: [Tutate pa3Boja KpHBHYHOr TpouecHor mpaBa MpesCTaBsba U3y3e- 
THO IIMPOKO HM CIOHKeEHO pa3sMaTpalbe, Koje je TeLIKO OOyxBaTHTH jJeCqHHM HCTpaxKn- 
BalbeM. Y OBOM payly ayTop he ce OaBHTH y TpPBOM Jey OCBPTOM Ha pa3BOj KpH- 
BMYHOr MpolecHor 3aKoHoOaBcTBa PenyOnuKe Cpouje go 2011. roqune. AxtyerHu 
3aKOHHK 0 KPHBHYHOM TIOCTyIKy Ca CBOJHM TOcIeqHHM H3MeHama 3 2019. rogue 
HW asbe ce TeEMeJbH YIIpaBo Ha IOMeCHYTOM 3aKOHHKy. CHcTeMaTCKH TIpHka3 pa3Boja 
KPHBUYHOr MpoilecHor 3akKOHOaBcTBa y PerryOnuM CpOuju onrepehien je mpe kako 
OpojHHM M3MeHaMa JIerucaTHBHUX H3BOpa, TaKO HM H3MeHaMa Y WIMpeM ApyuITBe- 
HOM konTekcty. IIntate ApxaBHuXx OKBUpa H BaxKerba 3aKOHA, OTYa 3axTeBa Hepe- 
TKO lIperuiey WiMper TepuTopHjaHor OKBUpa, Te pasyMeBakbe OBE APyLITBeHe THHa- 
mMuke. AKO ce TocMatTpa lepHoy dopmMupatba Kpaspesnue CpOa Xppata u CroBena- 
ya 1918. roquHe OcHOBHa OJJIMKa KPHBHYHOr MpolecHor papa Moyzpa3syMeBasa je 
TlapTukyjlapHe MHTepece MojeqHHayHHx fpxKaBa HU 3aceOHa MpotecHa ypelerma. 
HakoHu H3HeTOT, KOje Ha HK HayHH MpeycTaBlba U yBOAHU Jeo, y pagy he ce oOpa- 
THTH MIpvKa3 HajBaxKHHjMX W3MeHa Baxeher 3aKOHHKa O KPHBHYHOM MIOCTyIKy y 
oWHOcy Ha 3aKOHHK 0 KPHBHYHOM Toctynky “3 2011. roguHe. Hakou wiTo je 3aKo- 
HHK O KpHBHYHOM octynky 43 2001. roquHe cTaBJbeH BaH CHare, Ha cHary je CTy- 
THO HOBH 3aKOHHK 0 KPHBH4HOM Toctynky “3 2011. rogue Koj je OpojHa nuTawa 
ypeaqvo Ha TOTHyHO HoB HauHH. Ha xpajy, noceOHa maxma he ce yKa3aTH Heyc- 
KialheHoctuH 3aKOHHKa O KPHBHYHOM Toctynky H3 2011. rogmHe ca Yctapom Perry- 
o6muKe Cpouje. 

K.pyune pean: 3aKoHHK O KpHBHYHOM octynky H3 2001. roquHe, 3aKoHnK 
O KpHBH4HOM Hoctynky 43 2011. roquHe, pa3Boj KpHBM4HOr TpolecHor 3aKOHOTaB- 
CTBa, O1paBaHOCTH H3MeHa 
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Pa3Boj KPHBHYHOr NpowecHor 3akoHOAaBcTBAa PenyOmnkKe Cponje 


CuctemaTckH TIpuka3 pa3Boja KPHBHYHOr NpouecHor 3aKOHOaBcTBa y Pery- 
omuuu CpOuju onrepehen je mpe kako OpojHHM U3MeHaMa JIerucuaTHBHUX M3Bopa, 
TaKO WH M3MeHaMa y WIMpeM ApywITBeHoM kKouTekctTy. Ilutawe WpxKaBHUX OKBUpa H 
BakelHba 3aKOHA, OTY 1a 3aXTeBa HepeTKO Mperiey Wuper TepHTopHjamHor OKBUpa, Te 
pa3yMeBalbe OBe ApyliTBeHe WuHamuKe. IlocmatTpaHo of MepHoga dopmMuparwa 
KpaspesuuHe Cp6a Xpzata u Cropenaua 1918. roquHe ocHOBHa OJJIMKa KPHBH4HOr 
IipouecHor WpaBa WoypasyMeBasla je WapTukyslapHe MHTepece NojeqMHayHUXx WpxKa- 
Ba HM 3aceOHa pouecna ypeherma. JletaHuju Mpermey eBosyuuje HM Baxkerba KOH- 
KpeTHHX 3aKoHa Ha Hogpy4jy Ousute Jyrocnasuje npegzctapsba Insuh. Taxo Iuspuh 
(2011), HaBogu ya je cBe Wo 1929. rogqune Ha nogzpy4jy bocue u XepueroBune mpu- 
MeHUBaH KpHBHYHH TocTynak u3 1891. roquHe, OK je y XpBatcKo] u CuaBonuju 
IIPHMeHbUBaH CTapHjH 3aKOHCKH H3BOp 43 1875. roquHe (153-177). 3aHHMJBHBO je 
ja je 10 HaBeyeHor BpemMena, Ha nog”pyyyy Uctpe, Janmauuje u CroBpenuje Baxxno 
ayCTPHjCKH 3aKOH O KPHBHYHOM Toctynky 43 1873. roqMHe, OK je Ha TepHTOpHjH 
Bojpogune u Mehyropja ipumeny Halliao yrapcKH KpHBMYHM HocTynaK v3 1896. 
rogqMHe 

Kaya je y nutTamy mak Cponja, 1865. roqunHe dbopmupaH je 3aKOHUK 0 cyd- 
CKOM IIOCTYHKy O KPHBHYHHM JeJIMMa, KOJH je KaCHHje MIpetpieo HH3 H3MeHa U 
youyHa. Tek noceOua pa3yheHocT KpHBMYHOr Tpolechor mpaBa TpuMeTHa je Ha 
Teputopyju Lpue Tope, a rye je qyro cyheme ypehusano oOn4ajHuM TpaBoM, of- 
HOCHO c Tlo¥eTKOM 19. Beka 3aKoHHKoM IJetpa Hetposuha. Taxohe, mpouecun ac- 
next y L[pxHoj Top nau cy ocHos y 3axonuky Ka3a Janna u3 1955. roquHe, 
ja On Tek 1910. roquHe Ono dbopmMupaH MOepHH 3aKOH O KPHBHYHOM TIOCTYIIKy, 
KpeupaH To y30py Ha cplicko pemlere. AHasM3upajyhu JeTasbHuje UcTOpujcKe ac- 
TlekTe KpHBH4He pedopme y Cponju, Wonosuh ups 3Ha4yajHHjH Kopak OBOT KOH- 
TeKCTa TipeycTaBJba Kao (opMupake YcTpojcTBa OKpy2KHHX cyoBa u3 1846. roqu- 
He. JJaTHM H3BOPOM eKCIVIMUMpaH je OKBHp HayyiexHOCTH oOyxBaTajyhn§ ,,cBe 
3I0UHHE KOje je MOUMHHIa jeqHa WIM BULLE Ocoba, NonyT MOOyHe UpOTHB WpxKaBHe 
BIACTH, HapyllaBalba OMWTer MMpa MW ToperKa, 310ynoTpebe BulacTH, yOucTBa, 
adopTyca, HaHOlleHa TeslecHHxX ToBpeya, MoAMeTaHa ToxKapa, Kpahe, mpesape, 
TlJbauke, OTMUIe, CHIOBarwa, OJYTHHX pau, NomMramuje” (Ilonopuh, 2015, 81). 
Tlopey mpeun3upatwa Apyrux MoHallakwa, Koja cy MO CBOjoO) Npupogu ogroBapayia 
IipecTyluMa, lIpeqMeTHH OKBUp Ospehusao je Wa je WyKHOCT OKpy2KHUX HadesicTaBa 
WM cpeckux cTapelimHa mrpamohemMa Ma ciipeyaBare 3/I0UMHa, OTKPHBarbe 
YUMHMalla HM HUXOBO TipesaBakhe Cy OBUMa. 

3aHHMJbuBa TOAea MpOWeCHHX WyKHOCTH HogspasyMeBasia je Wa ocoba koja 
lipegyaje OKpHBIbeHOor cyAy OuBa HW Heros jaBHH TyxuIa. IIpu Tome, cyy je ocuM 
lipaBa {a OPKMBJbeHe HCIIMTa HW KpHBIe Ka3HH BOAO padyHa Oo ToMe Jia JIM je OKpH- 
BJbCHH IIpeTpieo KakKBO 3/10, Behe Of OHOF Koje je HY2KHO Ja ce OOaBH HCIIMTHBarbe 
MW WoHOce ofroBapajyha mpecyya. CaM OKpvBJbeHH MMao je TpaBo Ha ,,OqToBop”, 
OJHOCHO Ha H3HOWeHe ofOpaHe. IIpu Tome, cyqoBuMa Huje OWJIO WO3BOJbeHO ja 
IIpHMeyjy KaKBy BpCcTy Pu3H4Ke IpHHyse, a kako Ou U3HYAMIM WpH3Hare (Cra- 
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MeHkKosuh, 2021). Unak, okpHBsbeHu OM OO KaxKHaBaH YKOJIMKO On ce u3peKao 
KaKBYy OYMTIeHY WIM WoKa3aHy J1aK mpex cyom. IIpemaa ce pagu o Cponju c m0- 
JIOBHHOM 19. BeKa IIPHMeTHO je MocTOjaHbe HEKHX CaBPeMeHHX IIpOWeCHHX MIpHHUH- 
tia. Tako OCMM Havesla TepuTOpHjane HafexKHOCTH, IPHMeHMBaHO je U TpaBHio 
3a0paHe NOHOBHOr cylherma o ucToj ctBapu. HpexBuhajyhu noctojame Beha cyquyja, 
lipecyyja ce ToHocua BehHHOM riacoBa. TeK y cilyyajy pa3IM4HTHXx TieqMUITa 0 
IHTawy KpHBULlle, IpeBary je HOCHO rac MpeyzcezHNKa Beha. 


3aHHMJbMBO IIpOWecHo pellleHe OFHOCHJIO Ce HW Ha aciieKT JOHOLIerHa UH Tpe- 
youera TIpecye OKpHBJbeHoM. Hamme, y ciyyajy fa je w3pedena ka3Ha Onia Marba 
ol WeweceT yapala WITamoM, OAHOCHO Ja je Mospa3syMeBasia H3Ap%KaBakbe poouje y 
Tpajawy Kpahem of Tpu Mecetla, cyy je Ono oBNamihen Wa UcTy clipoBeyze Ha H3Bp- 
urere. Ila umak, y ciy4ajy CTpoxKHX Ka3HH, cy je Oo oOaBe3aH Mpecyay MosHeTH 
Ha pa3MaTpatbe BUIIO] HHcTaHuH AnenauMonor cyga. Tek no noTBphuBawy wn 
W3MeHH IIpBocTerieHe pecyse, UpHcTynaso ce MH KOHadHOM H3BpuieHy. Hapounto 
B@KHHM Y OBOM HCTOpHjCKOM TepvHoayy MocTaByba ce OAHOC NOuMUMje HU NoMUMj- 
CKHX OBJIaluhewa HM KOpesaTHBHOr OKBHpa HayiexKHHXx cyqoBa. Haume, mpaBo Ha 
KaxkaBalbe ONO je MOBepeHoO cyoOBMMa, a He TouMuNjH. Unak, uMajyhu y Bugy 
Iipeomrepehene karlayutTete cyqoBa, kao u ctaB MunuctapcTBa yHyTpalliux M0c- 
JIOBa a NOWMUMja 6e3 IpaBa Ha Ka3Hy, ryOu cBojy noTeHTHOCcT, 1850. roqMHe WoHe- 
Ta je YpeyOa o Tome, kako he nomMuMjcke BAaCTH Ca NOMUMjCKMM MpecTynHHyH- 
Ma MlOCcTyMaTH HW Ka3HuTH, Kao TommuHjcku Ka3HHTeIHH 3aKOHHK, JBaeceT riaBa. 


Bogehu ce cagpxajem Tlommunjcke ypeq6e, HaliexKHOCT 3a HCIIMTUBarbe 1 
KaxkbaBalbe MOUMUMj|CKUX Ipectyia NWoBepena je IpHMHpHTeHHM CYAOBMMa OTILI- 
THHA, CpeCKHM HayeuIHHWMMa, OKpy2KHHM HayeHuuuMa u Yupasu BapowH beorpa- 
qa. Tako cy OBe HHCTaHe MecHe MIM OMMTHHCKe NOUMUMjCKe BlaCTH HMalie TpaBo 
cyhera 3a pa3IM4Ta MOHallakwa 3a Koje je Ousia IpomucaHa Maha HOBYAaHA Ka3Ha, 
OJHOCHO Ka3He 3aTBOpa Kpaher Tpajatba WIM TesIecHe Ka3He Maer Opoja yaapata 
UITalioM. Tek YKOJIMKO OH KOHKPeTHH IIpecTyll 3acJIy2KHBaO Ka3Hy Koja lIpeBasns1a3H 
3aKOHOM Ofpeheny rpaHuly, mpeyqmMetT Ou Ovo ycTymaH BuO] HHcTaHyH. oper 
lipaBa a u3pHye Ka3He, NOMMUMjJa je HelocpeqHO HM W3BplaBana ucTe. M WoK je oBo 
TOHEJIO %KeJbeHe pe3ysiTaTe y Morieyy cTaTyca MW BaxKHOCTH NOMMUMje, OTBapasIO je 
IHTatbe 30ymoTpeba, kao MH MoryhuHoctu ocyhenor Ha xKasOy, a YKOJINKO ,,IpxKH fa 
je OnjeH Ha mpaByu bora”. 


IIpema Munetuhy (2006), om 1929. roquHe Ha nozpyyjy Weme Kpamesnue 
Jyrocnapuje Ha cHa3v cy Kpupwunu 3aKoHHK 3a Kpasbesuny JyrociaBujy, KojH je 
oOyxBaTaO MaTepHjasiHe actieKTe, U 3aKOHHK 0 CYJCKOM KPHBHYHOM TIOCTyIIKy 3a 
Kpaspesnuy CpOa Xppata u CroBenata, Koj ce THIaO KPHBHUHOMpOLecHHx oppe- 
yOu (82). Hopex HoBuHa Koje je Ipe{MeTHH 3aKOH JOHEO, a y CMHCJIy Mpodecuona- 
IM3alnje cyquja, yYHUpuKayMjOM 3aKOHa TeXxKHIO Ce yCIIOcTaBJbay BUIMer HHBOA 
lipaBHe CHIypPHOCTH, asd HM CHaxKHHJe WeHTpasiHe KOHTpose cyACKux mporeca. Pa3- 
lore OBOMe Hasla3HMO y lIpaBHoj Tpakcu (esepamu3ma, a HapO“HTO y KOHTeKCTY 
cHTyallja CXOMHO KojHMa ce y XpBatcKo] H CraBoHHjH Hcy u3BpWaBalle OATyKe 
cyya u3 CpOuje, apryMeHTyjyhu moctojae 3aceOHor upaBHor noszpyyja (BpxoBHHu 
KacalMOHH Cyd, H.4.). [MHaMMyHOCT TpoMeHa koje cy HacTymMse TOKOM 1929. ro- 
7MHe TMOMmpuMajy pa3sMepe LeIOBHTe TIpaBHe peKOHcTpykuHje. Tek kao OKa3 OBaK- 
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BUX HaBOa Bajba HallOMeCHyTH a je TIpeqMeTHe TOAMHE AOHETO TipeKoO Be CTOTHHE 
pa3JIM4UUMTHXx 3aKOHa. 


Melhy HoBuM TpaBHHM V3BOpHMa, a KOjM UMajy cBOje MMIIMKaluje y KpH- 
BHYHO TpollecHO Wosbe Baba UcTahu uv 3aKOH O %KaHapMepHju, Koj je YCBOjcH 
1930. roquue. Haume, »*xaHaapMepyija je, CXOHO MIOMeHYTOM 3aKOHY, Mo3HUMOHH- 
paHa kao ToMohHH pod BojcKe, a KOJH MMa 3aaTaK Ja ,,.Kao OpraH J pKaBHUX yrpa- 
BHHX OpraHa BulacTH OFM Hay jaBHOM Oe3beqHouIhy, o7pxKaBa jaBHU pe HM Mup H 
o6e30ehyjy u3BplieHe 3aKoHa”. OKBup oBatihea Mozpa3yMeBao je U OOaBJbarbe 
OTKPHBalba H MCTpakKHBalba KPHBHYHHX Jella, Te MOAHOWeHe KPHBMYIHHX IpyjaBa 
HajIeKHO] BacTH. 3aHHMJbMBY MepclieKTHBY yore H HayHHa OOaBJbakba WyKHOC- 
TH 2KaHapMepuje, y HaBeeHoM Ilepvory, upeazctaBsba JloOpojesuh. Taxo Joopoje- 
Buh (2006, 210) Hanomume fa je MaliTpeTupatte JIMMa MUWIeHHXx ciobogze Ousa pe- 
OBHa TojaBa. [Ip TOMe, OBaKaB KOHTCKCT Huje MpoH3a3H0 CaMo M3 yHyTapmosH- 
THUKMX HacTojawa javawa NosMuMje Kao MHCTUTyNje, Beh u Buherwa oAMa3zze Hu 
Tplibe KaO CyIUTHHe HM CMHCIIa KaxkHaBatba. OHO ITO je HlaK y MpOlWecHOM CMUCIIy 
3Ha4yajHO jecTe Ja je KpHBHIa y BeEJIMKOM Opojy cilyyajeBa Mozpa3yMeBaHa, a ka3Ha 
ce H3BplaBasla Oe3 MoryhHocTH MIpHMeHe xKaOeHor MexXaHi3Ma. 

3aspmieTKom J[pyror cBeTcKor paTa 4o1a3M JO IpoMeHa ApPywTBeHor U Zp- 
*KaBHOr ypehera Ha OBHM MpoctopuMa. Dopmupawem CounjasuctuyKe DexepatTu- 
BHe PemyOsuke JyrocnaBuje NouMHe H3Tpaywa HOBOr CHCTeMa TIpaBHHXx MHCTHTy- 
uuja, HW3BOpa HW MocueqH4HHX oBNawhema. MnnynjanHo oBaj OKBUp HacTao je 3 
Iiponuca 0 HocTyiawy BOJHMX OpraHa Y KPHBHYHUM CTBapHMa, a KacHHje H Hapod- 
HOOcHOOOAMMAYKUX OfO0pa, Kao OpraHa WMBHIHe BacTH (buHrynay u J[parojio- 
Buh, 2017, 280). Tek u3mene koje cy cllequse IpeyctTaBbase cy pa3yIM4HTa IIpyia- 
rohapalha u (opMupawe HOBOr, WeOBMTOr CHcTeMa KpHBHYHOr Tormerwa, Te OB- 
Jlamhera MmpouecHux cyOjekatTa, MOMYT jaBHOr Ty2KHOLMa KOjH je MOCTyMao TO CIy%K- 
OeHO] Ay2KHOcTH. 3aKOH O KpvBH4HOM TlocTynky u3 1948. roqMHe, 3aKoH O KpH- 
BHYHOM Toctynky 43 1953. roquue, 3aKOH O KpHBHYHOM MocTynky u3 1977. roqu- 
He, KaO HW W3MeHe HayubeHe 1985. roquHe, MocTaBuie cy cTaOusIHe OCHOBe mpaBHe 
TpayquuHje Ha OBMM TpocTropuma. 

Auasu3upajyhu nepwog of 1945. roquHe Wo moveTKa JeBeseceTHx royuHa 
IIpouwior Beka, yora MOMUMje MO3HUMOHMpaHa je y IpeBeHTHBHOM H peripecuB- 
HOM KoHTekcTy. HayuHn Oopbe npoTHB KpuMuHauTeta Ou cy oOyxBahenn Oc- 
HOBHMM 3€KOHOM O YHYTPAallIHbHM MOCIOBHMAa, a TOpa3syMeBasIM Cy WIMpOKO Mo0Jbe 
3alUTHTe 2KHBOTAa HM JIMYHe CMrypHocTu rpahana, opxaBatbe jaBHor peyla MH Mupa, 
ciipeyaBalbe M3BplWlaBalba KPHBHYHHX Jlesla, Te OTKIaHbake YCuIOBa MU y3poKa KOjH 
tlorogyjy ucTHMa. Konayno, y pelipecHBHOM CMMCIly, NOMUMJa ce MOCcTaBJbasia Kao 
WHCTaHa unja je PyHKUMja Ova ycMepeHa Ha Upesxy3uMarbe MoTpeOHHX Mepa y 
(PYHKUNjH OTKPHBalba H3BPWINOLa KPHBHYHUX Jesa, Te PUKCHpawy WoKa3a KO] cy 
OTKPHBeHH TOKOM Iipeyy3eTHX 3aKOHCKHX pau (IIpapuu dbakystet y Huuty, H.2.). 
Pa3yMeBalbe KPHBUYHONpOvecHuXx OBalWhema NoWMUMje y IpeqMeHTHOM TepHoyy 
lipaTua je H3BeCHa OCIMalnja OIyYnBawba 3aKOHOZaBya. OBo ce Hajlipe oAHOCH 
Ha 4unmeHHuy Ja je Ho 1967. roqune okBup oBNalhewa Nommuuje Ovo Npowmpu- 
BaH, a ja OM Ce HAKOH HaBeeHor Mepvoya lpakTH4HO cBeo Ha MHHHMyM. CiiMm4Ho 
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ce KOHaYHO OJHOCH VW Ha MONO%Kaj TYKMOIAa, KOJH je BPeMeHOM OHO peyKOBaH y 
CBOJUM OBsIalliheHuMa. 


Y3umajyhu y oO3Hp ciO*KeHOCT MpeycTaBlbalha XPOHOJIOIVje W3MeHa, Baba 
HallOMeHYTH TeK Heka pellierba Koja cy caypxana y 3akoHy u3 1948. roguue, a Koja 
ce MOry yiopeqHTH ca NO3HTHBHOMpaBHHM pelietuMa. Hanme, npema 3akKonHy o 
KPHBHYHOM TOCTYIIKy UpeTXOJHH KpHBH4HH MOcTyIak HOCHO je Ha3HB uciieherwe u 
Ovo je y WeuOcTH y HayexKHOCTH jaBHor Ty2xKHOUa. Tako je jaBHH Ty2KWJIal, HMao 
TipaBo Bpliera, KakO H3BuhajHux TaKO HM HCTpaKHUX payin. OHOCHO, ucTpary je 
MOraO BPIUMTH jJaBHH Ty2KWall, HCC HHHK jaBHOr TyKHOLa WIM OBautheHH ciyx- 
OeHHK YrpaBe WpxKaBHe Oe30eqHOcTH. nak, OHO ITO je HaPOYNTO BaxKHO jecte a 
je MlouwMuMja y OBOM TepHory OvsIa y paBHONpaBHOM MoOO*Kajy, aH Woy Hay30poM 
TyKHoUa. To IpakTHYHO 3HadM Wa je MOMUMja MOra MOKPeHYTH, aM HW OOycTaBH- 
TH KPHBHYHM MocTymak, 0 Yemy Ou Ousa OOaBe3sHa Ja OOaBecTH jaBHOr Ty2KHOLAa. 
JlaibuM TOKOM ucTopHije, paciagyom CPJ, PernyOnuka JyrocnaBuja, OWHOCHO kac- 
Huje Cpouja u L{pua Topa, te konayHo PermyOsuka Cpouja, kao ApoKaBa HacueqHula 
lipey3uMasia je H Merballa pasyIM4HTa KPHBMYHOMpouecHa pelea. Unak, umMajyhu y 
BUY JMHaMMYHOCT CBHX TIPOMeHa y HaBeeHOM TepHody, WeTasbHoO peCTaBsbarbe 
3axTeBasIo OH 3aceOaH MOHOrpadcKH OKBUp. Otyza ce 43 pa3ora pal{MoHasHOcTH, 
BaJba OCBPHYTH Ha OsIMKe HCTOPHjcKe MepcreTKUBE. 


KpuBnyunonpouecho 3aKoHogaBcTBo y Pemyosuuun Cponju je nocrezwHUX To- 
7MHa TIpouwwio Kpo3 BeoMa WHHaMMYHy da3zy pa3Boja LITO 3a TaKO BaxKaH eo 3aKo- 
HOJaBCTBa CBakKe J[p7KaBe HHje yoOuyajeHo. bpkuh uctuye a cucTeMCKH 3aKOHH y 
lipaBusty HeMajy MoTpeby Ja ce Meajy HH J1aKO, HH Op30, HH YeCcTO, Te a ce HeKa- 
{a HUXOB BEK BaKeHba MepHO AeleHHjaMa, a WTO JaHac BUUIe Huje cy4aj (bpKuh, 
2013). Hapnosuh (2015) je y mpegropopy cBoje kHure KpuBn4Ho mpolecHo mpaBo 
II qao KpaTak MIpuka3 pa3Boja KpHBHYHO TpouecHor mpaBa PermyOmuKe Cpouje rye 
HaBogu ciegehe: ,,TpancdopmMalija cplicKor KpHBM4HOr NocTyikKa 3acHOBaHOr Ha 
OCHOBaMa 3aKOHHKa O CYCKOM KpHBH4HOM Toctymky Kpasbesune JyrociaByje 13 
1929. roquHe, Ipeko 3aKoHa exc-COPJ u3 1977, 3KI]-a u3 2001, HoBesmpanor Bu- 
we lyTa, a Haj3HayajHuje 2009. rogue, yaa je ycBajateem YctaBa PeryOsnnKe 
Cp6uje 2006. u Hopor 3KIJ-a 13 2011. rogue y Bemuky (p)eBosyuMony dasy. Mako 
je oBa pedbopma Ousa HajaBsbena jou 2006. qoHomIeHem 3KII-a koju je mpuxBaTuo 
jaBHOTyxKHIa4ky MCTpary, Taj 3aKOHCKH TeKCT y CTBapH HuKajla HHje 3axKHBeO, Beh 
je HerosBa IipuMeHa Osarana, a caM IIpOnc MmpeTBOpeH y T3B. ciaBajyhu 3aKOH, Ja 
6u WoHowerHem 3KII-a v3 2011. cau mpeTxogqHH On cCTaBsbeHH BaH CHare. Tpx- 
HapTHTHa Nofesa WpeTXOAHOr MOcTyNKa MO paHHjHM pellieruMa rye DpxKaBHH Ty- 
*KUIAL 3aXTeBa KPHBHYHO Towerbe, MCTpaxKHH CyAMja UpHKylba WOKa3e, a oOpana 
IIpHcycTByje HCTpaxKHuM payibama, of 2011. roquHe oTuUIIa je y UpaBHy HCTOpHyy. 
Ogaj Moje Cplickor KpHBHYHOr MOCTyIKa IpoMereH je yBohewem Apyraunjux 
pelliecHa, a Haj3HayajHHje mociequue Tora BesaHe cy yipaBoO 3a HHKBH3HTOPHOCT 
Up KaBHOTy2KHMAdKOr Ka3HeHOr TporoHa HM UCTpare, HOB OAHOC MpeMa Hayesly HC- 
THHe H MOTIyHa asBep3vjasiHa KOHCTpykKUMja riaBHor npetpeca”. 


JacHo Je Ha cy IpOMeHe 3akoHHKa O KPHBUYHOM TOCTYNKY HMasie WHpeKTaH 
oypa3 Ha (PyHKIMOHUCambe WeIOKYMAHOr WpaBHOr CHCTeMa. Vinak, BCJIVKH Opoj TIpu- 
MeqOu CTpydmaka Koje ce OMHOCE Ha Baxkehu TeKCT 3aKOHHKa O KPHBUYHOM TOCTy- 
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IIKy rOBOpH O TOME Jia AOHOLMIeHe MocezHer, HOBOr 3akOHHKa He IIpecTaBsba Kpaj 
pedopme. Bute je Hero H3BecHO Ja pay Ha peopMH H pa3BOjy KpHBH4HOr Mpowec- 
HOF 3AKOHOJaBCTBa MOpa OTH HacTaBJbeH. 


Kpatak Ipyka3 HajBaxKHujHx H3MeHa Baxkeher 3aKOHNKa 0 KPHBHYHOM M0c- 
TYyNKy y oAHOCy Ha 3aKOHHK 0 KPHBH4HOM Hoctynky u3 2011. roqnne 


Hakou wito je 3aKOHHK 0 KpHBHYHOM Moctymky v3 2001. roquHe cTaBybeH 
BaH CHare, Ha CHary je CTyMMO HOBM 3aKOHHK 0 KpHBHYHOM Hoctynky u3 2011. ro- 
THe KOjH je OpojHa WHTawa ypegqMo Ha MOTIHYHO HOB HadHH. Y Jasbem TeKcTy Onhe 
WaT KpaTak lIpvka3 Haj3HayajHHjH4x U3MeHa 3aKOHHKa O KPHBHYHOM MOCTYIIKy V3 
2011. roquHe y OfHOCy Ha MpeTXoqHN 3aKOHNK O KpHBM4HOM Toctynky “3 2001. 
TOAMHe, M TO Of NpesWcTpaxHor noctyka, (a3se ucTpare u daze cTaBJbalba TOL, 
onTyxOy, Ipeko npunpemara, o”pehuBara u ciipoBohema riaBHor Wpetpeca, ma 
JO MOCTYNKa OJJIYUMBatba HW U3pHakba Tpecy Te. 


Y Be3H ca NOKpeTaeM MOCTyIKa, 3aKOHOaBall IpeyBuha ya peqoBHU KpH- 
BH4HM MOCTyMak 3allounbe JOHOMeHeM Hapeybe o cupoBohemy ucTpare, OMHOCHO 
NOTBphuBaeM ONTYXKHULe KOjOj Huje MpeTxoqusa uctpara. Mehytum, fa Ou Kpu- 
BHYHH MOcTyMak yOULTe O40 MOKpeHyT, WOTpeOHO je Ja MocToOje OCHOBH CyMEbe O 
W3BPLICHOM KPHBH4HOM Jelly Koje ce TOHH 10 Ciy2KOeHO} TyxKHOcTH. Hosu 3ako- 
HHK O KPHBH4HOM MOCTYIIKy JePHHMWe OCHOB CyMHbe H OCHOBaHYy CyMBby. Pa3zyHKka 
u3Mehy OCHOBa CYMHbe MH OCHOBAHE CyMIbE Ce IpaBiia H pe MOHOMeHa OBO 3aKO- 
HHKa, aJId caMO y TeOpHjH HM Mpakcu. 3aKOHHK O KpHBHYHOM TocTymKy v3 2011. 
TowMHe WedpvHue cTeleHe cyMHe TIpema cileqehem peyocsielqy: OCHOB CyMEe, 
OCHOBaHa CyMbA, ONpaBlaHa CyMiba, H3BECHOCT, asIM TO UHHH Ha MorpellaH HadHH, 
jep CBakH OJ OBMX CTelleHa CyMIbe He IIpeCTaBJba CKYI YHHCHMLa KAKO TO 3aKOHO- 
qjaBall HaBogM, Beh cyOjeKTHBHO CXBaTaHbe OpraHa MOCTyIKa O TOMe Ja JIM Heke 
YMeHHLe TocToje uM He. YtBphuBatbe cTelleHa CyMHbe O TOCTOjawy KpHBM4HOr 
qela mpunmaya :a3su NpeqWctpaxkHor MOCTyMKa KOjH je, KaO TakaB, yCIIOCTaBJbeH 
3aKOHHKOM O KpHBHUHOM Toctynky 43 2011. rogune. IIpequctpaxHu noctymak, 
KaO HOBMHa y KPpHBH4YHOM TIOCTyIKy, IIpeMa CBOJOj MpaBHO] UpHpoyuH oyroBapa 
IIpeTKPHBHYHOM TOCTYINKy KOjH je WocTojao mpema ofpeyqOama mpeTxoguor 3ako- 
HHKa O KPHBHYHOM noctynky 43 2001. roquue. 

Y peacTpakKHOM NOcTyNKy BaxkHa Je ylora MoMUMje Koja uMa HermpolecHa 
WM Wpouecna opsawhema. Y normexy HempovecHHx opsauthera HeMa 3HayvajHHjHx 
W3MeHa, TOK y Toriesxy mpouecHHx oBsautheta HOB 3aKOHHK O KPHBHYHOM TI0c- 
TYIKY 3a pa3JIMKy OJ MpeTXOAHOT, KOjH je TakcaTHBHO TIpexBUAeO Mmpolecna oB- 
Jlaherwa nome, HHje TOcTaBHO HHKakBa OrpaHWerba, ITO CBaKaKO TIpecTaB- 
Jba oWpeqOy Koja 3aciyxKyje KpuTuky. AIIM, 3a pa3IMKy Of MpeTxoqHor 3aKoHuKa, 
HOBH 3aKOHHK O KpHBHYHOM MOCTyKy Aaje NoMMUMjH oBNauthewma a mpeqy3uMa 
TlOjeqHHE pale TOKa3vBatba y IpeAMCTpaxKHOM MOCTyHKy. 

JaBHu TyxKUIal je yOry pyKOBOAMOLa KPHBHYHOr MOCTyIKa IpBH WyT AOOuo 
3aKOHHKOM O KpHBHYHOM Hoctynky 43 2001. roguue. Ty ynory y npequctpaxHOM 
MOCTYIKy Je HOBH 3AKOHHK CaMO JOLI BUWIe HarlacHoO TaKO WTO je MpomHcao KOH- 
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KpeTHe MexaHH3Me 3a HeroBo AewoBawe. UnaHoM 285. 3aKoHHkKa O KpHBHYHOM 
MOcTyNKy Npomucana cy opawihewma jaBHor Ty2KHOLa KOjH, IpemMa ofpeqOama oBor 
qlaHa, PyKOBOJM TpesHCTpaxkKHHM TOCTYMKOM IIpH 4YeMy MOxe, pa Bplera CBO- 
jux opjauiherma, Wpezy3eTu moTpeduve paste. OpraH koju, mpema ogpegqOama 3ako- 
HHKa O KpHBHYHOM Toctynky u3 2011. rogue, oWIy4yje 0 orpaHHyuery ycTaBHUXx 
TipaBa H cloOoqa OCYMHMYeCHOT, jecTe cyAuja 3a IpeTXoAHH NocTynaKk. Cyguja 3a 
IIpeTXOHU MOcTyMak Mpeyctasba cy, y UCTpaxKHOM MOCTyIKy HM THMe 3aMemyje 
HCTpaKHOr CyAWjy KOjJH, Cryiarem Ha cHary oBor 3aKOHNKa, Mpectaje Wa MocTojH. 
Herosa ocHoBHa ysiora je a rapantyje HM WITHTH OCHOBHa IIpaBa coboze HM CBOjOM 
OJJIYKOM J[03B0JbaBa HUXOBO OrpaHHyerbe. 


JaBHH TyKMal Mowe cTrehu ca3Hatba O H3BPLICHOM KPHBHYHOM Jelly Ha Oc- 
HOBY KpHBH4He UpHjaBe WH WyTeM Apyrvx, WocpeqHHX WIM HelocpeqHUX u3Bopa 
ca3Halba O H3BPLICHOM KPHBH4HOM JeJy. YKOJIMKO jaBHH Ty2KWIal] He MO%*Ke CaMoc- 
TaIHO Johu Zo noTpeOuux TogaTaka Ha OcHOBY Kojux he yTBpAUTH Ja JIM Cy HaBo- 
TM KpHBHYHe TIpHjaBe TaYHH WIM Oap BepoBaTHH, MO%Ke MCKOPHCTUTH CBOje IpaBo 
ja 3XTeBa OJ {pKaBHUX VM Apyrux oprava MM WpaBHux JIMia MoTpeOHa OOaBelliTera. 
Ogo Huje HoBa MoryhHoctT jaBHor TyKMOLAa jep je MocTojaa ucTa u Wpema 3aKoHH- 
KY 0 KpHBHYHOM Toctyuky “3 2001. roquue, am je HOBM 3aKOHHK TIpeszBUeo of- 
TOBOPHOCT THX OpraHa HM HOBYAaHO KaxKHaBakbe YKOJINKO He MOCTyIe HO Haslory jaB- 
Hor TyxKHOoWa. HakoH ITO jaBHH Ty2KMJlall cTeKHe WoTpeOua ca3Halba U Hale fa 
HOCTOjH OCHOB CYMBbe Ja je H3BPIeCHO KPHBHYHO eo Koje ce TOHH TO cIlyKOeHO}] 
WYKHOCTH, OHOCH HapegOy o cupoBohemy uctpare (Bume Ipyoau, 2014, 217- 
234). OBge Toma3u WO u3parxkaja jeqHa OF Haj ZOMMHaHTHJMX H3MeHAa Koja je yHeceHa 
y KPHBHYHU MOCTyNaK TIpHMeHOM HOBOr 3aKOHHKa, a TO je a HCTpaxkKHM WocTymak 
BMle He HoKpehe ucTpaxxKHH cyguja, Beh HaqiexKHH jaBHu TyxNIau. Uctpary caza, 
YMecTO MCTpakKHOr cyfMje, CUPOBOAM jaBHH TyxKWJall KOjH Mpeyqy3uMa WoKa3He 
paae Ha ogpyyyjy cyqa mpey KojJMM HocTyna. YupaBo je mpoMeHa KOHIerTa HC- 
Tpare, OJHOCHO yBolere yMecTO cyJcKe, TyKHIayUKe HCTpare, MpoMeHa Koja je 
oOerexHIa peopMy KpHBHYHOr mpolecHor 3aKoHOsaBcTBa. Jlakse, yMecTo cyjIcKe 
uctpare Kojy je 20 cafla BOAMO UcTpaxKHU cyuja U Koja je Ova OpraHCKH eo cyt- 
CKOF KPpHBHYHOr MOcTykKa, yBeyeHa je HecycKa UCTpara KOjy BOW jaBHY TyKMIALL, 
lla ce 300r Tora yoOuyajeHo Ha3HBa ,,TyKHIadKOM HcTparom” (Bugetu JoBaHosBnh u 
Tletposuh-Jopanosuh, 2014). U3 3a konnka 0 KpHBHYHOM MOCTyMKy HeABOCMMCIe- 
HO Mpou3us1a3H Ja je UCTpara WesaTHOCT jaBHOr TY2KMOLMa, KOjH je OTBapa HU CIIPOBO- 
TH, C THM Ja ipexy3uMakbe NOjeqMHuX TOKa3HHX paflbu HaiexkHH jaBHH TYKMIAL 
y UcTpa3v Moxe MOBepHTH HeHaIexKHOM jaBHOM TYKHOLY WIM NOMUMH. 

Jom jeqHa 0, HOBHHA Koja je yBesleHa 3aKOHHKOM 0 KPHBH4HOM TIOCTYIKy 43 
2011. roquHe, jecre MoryhHoct cipoBolhema T3B. MapasesHe HCTpare OKO Yera ce y 
Hay4HOj MH CTpyyHo] jaBHOCTH MOry 4yTH MHOore KpuTuKe. HeOuTHo je wITO ce op- 
MaJIHO y 3aKOHHKy 0 KpHBH4HOM TOCTyIIKy He KOpHCTH u3pa3 ,,lapasiewHa HCTpa- 
ra”, HHT ce yorlite ofOpanu Aaje (opMamHa MoryhHocT Ja ,,cIpoBogHu ucTpary”, 
JOBOJbHO je WITO ce oMoryhaBa HcTpaxkuBalbe OfOpaHe TOKOM McTpare KOjy BOAM 
jaBHY TyKMal, Wa Ta ce KOHCTaTyje Ja TO PaKTHYKH MpeACTaBsba T3B. MapasiemwHy 
uctpary (lkysuh u Unuh, 2012). [pyra dba3a nperxoguor cTagujyma — a3za cTa- 
BJbakba TO ONTyxKOYy, cacTojH ce 43 ZBe HoTa3e - NOAM3awe OMTyKHOr akTa H 
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CYACKa KOHTpolla ONTYyKHOr akta. Y OBO] (a3, YKMHYTO je HCIHTMBakbe ONTYKHH- 
le TMOBOJOM MpHroBopa MpOTHB ONTY2XKHHUe HM MOBOAOM 3axTeBa IpeyceqHuKa Beha. 
Hakou ITO je ONTYKHHYa UciMTaHa Wu WoTBphena, HacTyna ciegeha cbaza — raBHH 
TlOcTylak, KOJH Ce cacTojH 3 Tp MpouecHe cbaze, a TO cy: IpumpemMawe riaBHor 
lipetpeca, rlaBHu MpeTpec U OHOLMIewe MpBoctenene lpecyze. 


IIppa cba3a riaBHor WOcTylKa jecTe IIpHiiIpeMae TaBHor Ipetpeca ca UH- 
JbeM Ja ce OMOryhu HecMeTaH TOK HM KOHTMHYHTEeT Ha rlaBHOM Upetpecy. Osa dba3a 
TlocTojayia je U paHyje y ckulaqy ca IpeTXOHUM 3aKOHHKOM, ai je y OKBUpy OBe 
(pase, 3aKOHHKOM O KPHBHYHOM Moctynky u3 2011. roqMHe, yBeqeHa jeqHa of 
3HadajHHjUX HOBHHA, a TO je OLp»xKaBakbe MIpuMpeMHor pounuita. Kako ce y Wocaya- 
UO] CyYACKO] Wpakcu MoKa3asIo0 a, ycule] HeNpuMIpeMJbeHOCTH TiaBHOr WpeTpeca, 
yecTO 1oO1a3H JO Hee*uKaCHOCTH KpHBHYHOr MOCTyMKa, OBO je jeqHa OJ, MO3HTHBHH- 
jMX HOBHHa KOjM MMa 3a UWJb a WOUpwnece e*ukacHocTH u yOp3awy KpHBH4HOr 
MOcTylkKa. 


Cuegeha cba3a je rlaBHH Ipetpec Koj je Ha OCHOBy HoBor 3aKOHHKa O KpH- 
BH4HOM TIOCTyYKY petpiieo 3HayajHe mpoMeHe. Haume, mpemMa oxpeqOama HoBor 
3aKOHCKOr TeKCTa, WOUeTAK TIaBHOr TpeTpeca ce He MOKsalla Ca MOYeTKOM 3aceja- 
wa. Ipema ogpenq0ama 3aKoHHKa 0 KPHBM4YHOM ToctTynky 43 2001. roqune, rmaBHH 
IipeTpec je NOUMHAO YMTaweM ONTYKHMLe, a caja, IpemMa ofpeqOama HOBOr 3aKO- 
HHKa, TIaBHH TIpeTpec NOUWMwe AOHOLMeHeM pellierba Ja ce MIaBHU peTpec o7pxu, 
UITO je NpomucaHo yiaHom 385. 3aKoHHKa 0 KPHBHYHOM Hoctyuky u3 2011. roquue. 
Takohe, npoMemeu je WesOKyiaH KOHIeIT rilaBHOor lpeTpeca Tako WITO je OH AOOHO 
ajBep3HjauIHH KapakTep MH TMMe je HallyliTeHa NpaBHa TpaquuMja KOHTHHeHTAIHOT, 
Tj]. HHKBH3HTOpcKor cHcTeMa riaBHor Mpetpeca. TepeT oKa3uBarba caja je Ha 
cTpaHkama, a yJlora cyjla je WacMBHa, M TO He caMo y (ba3H HacTylamba MH Haslaxkerba 
joka3a, Beh u y dba3sv HUXoBOr U3BOherma. OH je TyKaH Ja ce cTapa CaMO O 3aKOHH- 
TOCTH y u3BOheHy WoKa3a. 3aKOHHK O KpHBH4HOM Toctynky u3 2011. roqnue, 3a 
pa3yMKy 07, 3aKOHHKa O KpHBHYHOM Hoctynky u3 2001. rogue, perysmue cacsy- 
lake ONTYKeHOr, KaO IpBy JOKa3Hy pally WM CacTaBHH eo WOKa3HOr MOCTyMKa. 
Vinak, cy je 3aqpxao Heke MoryhHocTH y JOKa3HOM TOCTyIIKy, Ma je Tako mponH- 
caHa MoryhHocT cya a H3y3eTHO, Kayla cy], OWeHH a Cy H3BeeHH 1OKa3v poTH- 
BpeuHH WIM HejacHH, U Ja je TO HeOMxOAHO fa OM ce TIpeAMeT AOKa3HBatba CBeC- 
TpaHo paciipaBno, u3ahe u3 OKBUpa WOKa3HHXx Mpeyora crpanaka. To je jeqHa on 
Ofpe6u Koja ce C WpaBOM MOxKe KPHTHKOBATH. 

Y normeazy 10Ka3a, 3aKOHOaBall IpaBu pesky U3Mehy AoKa3Hux paywHH u 
TloceOHHX JoKa3Hux pafren. JloKa3He payee Moszpa3syMeBaly OMWITe TOKa3He pare 
Koje ce MOry Ipeyxy3eTH Y KPHBHYHOM TOCTyIKy, a WoceOue AoKa3He paywe mozpa- 
3yMeBa]y OHe JOKa3He pase KoJe Ce MOTy IIpHMeHHTH Camo 3a OfpeheHa KpuBH4Ha 
yea MU MO yCOBHMa KOJM cy 3aKOHMKOM cTporo nocTaBsbeHu. Ilo 3aBpuieTky riia- 
BHOr lpetTpeca HacTyla MocTynak OfTyuHnBamba. Cy ce MoBa4yn payqu JOHOMeHa 
OWIyKe, a 3aKOHHK 0 KPHBHYHOM MOCTyIKy je perysiucao MocTylak H3pHatba pe- 
cyqe WiaHoM 272. Opaj Jeo NOcTylKa He calpoKH 3Ha4yajHHje IpoMeHe. 
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Heycksaalhenoct 3akoHHKa 0 KPHBH4HOM Toctynky 43 2011. roqmne ca 
Yctaspom Peny6unke Cpbnje 


YctaB je HajBulH WpaBHu axT PemyOsuKe CpOuje, H cBM 3aKOHH VM Apyru 
OMLITH aKTH WoHeTH y PemyOuuun CpOuju, kao u ycBojeHu MehyHapogHu yroBopu 
Mopajy OuTH y carmacHocTu ca YcTapom. YctaB PenyOnuKe Cpouje u3 2006. roqu- 
He, Hapogua cxynuruna PenyOmuke CpOuje ycBojuia je Ha mMoceOHoj] ceqHHuM 
oupxaHoj 30. centemOpa 2006. rogquHe. YctaB npezBuha fa 3aKOHM VM Apyru OMuTH 
akTH CTylajy Ha cHary HajpaHuje OcMor aHa Of Wawa HHXOBOr OOjaBIbuBakba y 
Cry2x0eHOM rylacHHKy, a paHWje caMO aKO 3a TO MOCTOje ompaBaaHH pa3J03H. 
Mehytum, Kayla je y WHTawy HOB 3aKOHHK O KpHBM4HOM TIOCTyKy, y HeTOBHM 
Tipesa3HHM HW 3aBPWIHHM OApeszOama je Ha3HayeHO la HCTH cTyla Ha CHary OCMOr 
qjaHa OJ ana HeroBor objaBbuBarba. Unak, WoueTaK HeroBe TIPHMeHe OTOKeH je 
no 15. janyapa 2013. rogue, a NOTOM je ycuequN0 jo! jeqHO Ofarake, u TO To 1. 
okToOpa 2013. roquHe kaya je 3aKOHMK HM MoO4eO Ja ce WpuMemyje. Ycuey Tora o- 
WWWIO je 10 TpeliKe Koja je IpaBHOTeXHHYKOr KapakTepa UH Koja je HacTasia Kao M0c- 
equa MOrpeliHor TyMayera ycTaBHHXx OfpenOu Koje ce THYy MOMeHTAa CTyIarba 
akTa Ha CHary H MOMeHTa TodeTKa IpHMeHe HaBeeHor akta. Jou jeqHa HeTHMM4Ha 
WM HeyoOuyajeHa cuTyaluja orseya ce y TOMe LITO cy Ce HCTOBpeMeHO, y TepHorzy 
oO] WBe roqMHe, IpHMeHUBasla Ba 3aKOHHKa O KPHBMYHOM TOCTYyIIKy, HOBH HM CTa- 
pu. Hamme, y norseqy omuirer KpHBHYHOr MOCTyMKa TpHMerHuBaOC ce 3aKOHHK O 
KPHBH4HOM Toctynky 43 2001. roquuHe, 10K ce 3aKOHNK 0 KPHBH4HOM TOCTyNKy 13 
2011. roqMHe TpuMeruBao y Toriezy WpeyMeta y KojHMa MocTyla jaBHO Ty?KH- 
aluTBO ToceOHe HasexHOCTH. OOjequHeHa MU WeuOKyMHa WpHMeHa 3aKOHHKa O 
KpHBHYHOM TocTtyuky u3 2011. roquHe, HacTymusa je HelITO KacHuje, OMHOCHO 
HaKOH JIBe TOJHHe. 

Kako je HoBH 3aKOHHK 0 KPHBHYHOM TOCTyNKy yBeO KOHIeHT jaBHOTYKH- 
wlauke UcTpare, Tako je HcTa Mpelwia y HawiexHOcCT jaBHor TyxKHOoua. Mehytum, 
Yctas PernyOnuke CpOuje npomucyje 4a jaBHor TyxHOUa Onpa HapogHa cKyntTH- 
Ha, Ha upefsor Braye, Te ce NoctaBsba TMTabe a JM he jaBHu TyKMIALl, Kao opraH 
KOjH je KOHCTHTYHCaH Ha MOJMTH4KO] OCHOBH, Mohu ja WocTyna Kao He3aBHCTaH 
opraH, OJHOCHO Ha HCTH HayHH HM Ca jeqHakOM He3aBHcHohy c KojoM je Tocrynao 
cyy. Pa3nor 3a OBaKBy HeOYMHLy exKH y TOoMe WTO YcTaB Aasbe yTBphyje wa je 
jaBHO Ty2KHalITBO TOTYHHeHO H3BPLIHO] BacTH. 

Y normezy jaBHocTu noctynka, Yctap PenyOmuKe CpOuje npezBuha ya ce ja- 
BHOCT MO2%Ke HCKJbYYHTH TOKOM YHTABOr MOCTYMKa KOjH ce BOTH pey cyOM MIM y 
Welly MOCTylKa, CaMO pad 3alllTHTe HHTepeca HallMoHaHe Oe3beqHOCTH, jaBHOr 
pea H Mopasia y JeMOKpaTCKOM JIpyUITBy, Kao HW paM 3allITHTe MHTepeca MasoseT- 
HHKa WIM IpvBaTHOCTH y4ecHHKa y TOCTyIKy y CKIajly ca 3aKOHOM. Ha Taj HayHH, 
OBOM OJ{peyOom, YctaB jacHo yTBphyje y KojHM cilyyajeBuMa Moxe fohu qo uc- 
KJbyuera jaBHOCTH y MocTymky mpeg cyyom. Umax, o pa3i03HMa 3a MCKIbyyerbe 
jaBHOcTH roBopH HW 3aKOHHK O KPHBHYHOM TIOCTyIKy, pH YeMy HaBoAM jouw HeKe 
pa3uore, Koje onpehyje kao Apyre ompaBylaHe MHTepece, yculeq KOjHx Moxe TOhu 70 
uckbyyerha jaBpHoctu. U3 Te ogpenOe HoBor 3aKOHHKa O KPHBHYHOM TIOCTYIIKy 
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HeJBOCMHCIICHO NPOv3H1a3H JOU jeqHa O HerOBUX cylmpoTHocTH ca YcTaBom. Jou 
jeqHa IpoTMBpeYHOCT Koja IpoH3n1a3H H3 OApenOe 3aKOHHKa O KPHBHUHOM MOCTYy- 
IIKy OJHOCH ce Ha MpaBo oniteheHor Wa aHraxyje TWyHOMOhHnKa U3 pefa aBoKaTa. 
Hamme, mpazo je cBakor omitehexor Ha cio60aH u300p HM CIOOOY BOJbe MIpWIMKOM 
TOHOLIeHa OyKe O TOMe Ko he ra 3acTynaTH, Te Ce OBOM Ope00M To paso OLII- 
TeheHoM oyly3uMa. 


3akby4ak 


Vgeja oor ucTpaxkuBatba je Ja ce yKaxke Ha ojeqHHa MMTaba OnpaByaHocTu 
W3MeHa KPHBU4HOr MpolecHor 3akoHOaBctBa PenyOsnuKe CpOuje 2011. roquue. 
Pay je cHcTeMaTH30BaH y Tpu LemHHe. IIppa ce ofHOCH Ha pa3BO] KpHBHYHOr Wpo- 
uecHor 3aKoHOgaBcTBa P.CpOuje. Pa3Boj KpHBHYHOr MpOleCcHOr 3aKOHOaBCTBa y 
PenyOmuuu Cpoujn ontepehen je kako OpojHuM H3MeHaMa JIeTHCaTHBHUX M3Bopa, 
TaKO H M3MeHaMa y LWIMpeM ApywiTBeHoM kouTekcrTy. Iutawe qpxxaBHuX OKBUpa H 
Bakerba 3aKOHA, OTY1a 3aXTeBa HepeTKO periey WMper TepHTopHjamHor OKBUpa, Te 
pa3yMeBalbe oBe JpyliTBeHe WHHamuKe. Kaya je y nuTawy aK Cponja, 1865. roqn- 
He (opMupaH je 3aKOHHK 0 CYACKOM MOCTYIIKy 0 KPHBHYHHM JeJIMMa, KOjH je Kac- 
Huje TpeTpieo HH3 H3MeHa HW ZoMyHa. Tek noceOua pa3yhenHocT KpHBMYHOr MmpoLe- 
cHor IpaBa mpHMeTHa je Ha TepuTopuju LpuHe Tope, a rye je ayro cyheme 
ypehuBano oOnyajHHM TpaBoM, OHOCHO c mo4eTKOM 19. Beka 3aKoHHKoM Iletpa 
Tletposuha. Taxohe, npouecuu acnextu y Lpxoj Copy Hawi cy ocHos y 3aKOHMKy 
kha3za Jlanuna u3 1955. roqune, ya Ou Tek 1910. ronuHe Ou0 dopMupaH MoyepHu 
3aKOH O KPHBHYHOM MOCTyNKy, KpeHpaH M0 y30py Ha cpricKo pewiere. Y OBoM mp- 
BOM Jejly, ayTop ce ocBphe Ha nojequHe Haj3HayajHHje MOMeHTe 3aKOHOJaBHUX 
TIpoMeHa Of MoMeHyTor MepHoya ma cBe 10 2011. roquue. 

Y apyrom yesy doxyc je Ha KpaTKOM TIpHka3y HajBaxKHHjHMx H3MeHa Baxeher 
3aKOHHKa 0 KPHBHYHOM MOCTyIIKy y O4HOCYy Ha 3aKOHHK O KPHBHYHOM IMIOCTYyIIKy 13 
2011. roquHe. Opa mpoOseMaTuKa je 3all0ueTa M3HOMWeHeM MosaTKa Ja je 3aKOHHK 
O KpHBH4HOM HocTynky u3 2001. roqMHe cTaBJbeH BaH CHare, Kajla j Ha CHary cTy- 
IIHO HOBM 3aKOHUK 0 KPHBH4HOM Toctynky “3 2011. rogue Koj je OpojHa nuTawa 
ypeAMo Ha MOTIHYHO HOB HaunH. JlaT KpaTak puka3 Haj3HadajHujux u3MeHa 3ako- 
HHKa O KPHBHYHOM Hoctynky “3 2011. rommHe y ofHOcy Ha MpeTXOAHU 3aKOHHK O 
KpHBHYHOM Toctynky u3 2001. roqMHe, H TO OF MpesucTpaxHor Moctymka, daze 
uctpare u (ba3e cTaBsbalba TO], OlTyKOy, Ipeko UpHupemarsa, o”pehuBata ui ciipo- 
Bohera riaBHor lIpetpeca, a WO MOCTylKa OWIy4uHBakba VM W3pHilakba mpecyye. Y 
TlocueqeM Wey paya pasMoTpeua je HeycKlaheHoct 3aKoHHKa O KPHBH4YHOM T0c- 
Tynky u3 2011. rogune ca Ycrapom PemyOsmke Cpouje, auju upuka3 WpeycTaBsba 
TloceOHH 3Hayaj OBOr HCTpaxKHBalba. 
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Summary: The issue of the development of criminal procedural law is an 
extremely broad and complex consideration, one that is difficult to cover in one 
study. In this paper, the author will deal with the development of criminal proce- 
dural legislation of the Republic of Serbia by 2011 in the first part. The current 
Criminal Procedure Code, with its most recent amendments from 2019, is still 
based precisely on the mentioned Code. The systematic presentation of the de- 
velopment of criminal procedural legislation in the Republic of Serbia has been 
burdened with both numerous changes in legislative sources and changes in the 
broader social context. The issue of state frameworks and the validity of the law, 
therefore, often requires a review of the broader territorial framework and an 
understanding of this social dynamic. If one considers the period of formation of 
the Kingdom of Serbs Croats and Slovenes in 1918, the basic feature of criminal 
procedural law implied the particular interests of individual states and separate 
procedural arrangements. Following the above, which is in a way an introductory 
part, the paper will address the most important changes to the current Criminal 
Procedure Code in relation to the 2011 Criminal Procedure Code. After the 
Criminal Procedure Code of 2001 was repealed, the new Criminal Procedure 
Code of 2011 came into force, which regulates several issues in a whole new 
way. Finally, special attention will be paid to the inconsistency of the Criminal 
Procedure Code of 2011 with the Constitution of the Republic of Serbia. 
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Development of Criminal Procedural Legislation in the Republic of Serbia 


The systematic overview of the development of criminal procedural legis- 
lation in the Republic of Serbia is burdened by numerous changes in legislative 
norms, as well as changes in the wider social context. The issue of state legal 
frameworks and the validity of its laws often requires an overview of the broader 
territorial framework and an understanding of the social dynamics of the region. 
If we observe the period of the formation of the Kingdom of Serbs, Croats, and 
Slovenes in 1918, the basic feature of criminal procedural law implied the sepa- 
rate interests of individual states and separate procedural solutions. A more de- 
tailed overview of the evolution and validity of specific laws in the former 
Yugoslavia is presented by Pivi¢é. Thus, Pivic (2011) states that until 1929, 
criminal procedure law from 1891 was applied in Bosnia and Herzegovina, 
while in Croatia and Slavonia an older legal source from 1875 was applied (153- 
177). It is interesting that until that time, in the area of Istria, Dalmatia, and Slo- 
venia, the Austrian law on the criminal procedure from 1873 was valid, while in 
the territory of Vojvodina and Medjugorje, the Hungarian criminal procedure 
from 1896 was in use. 

When it comes to Serbia, in 1865, the Code of Criminal Procedure was 
formed, which was later amended several times. Fragmentation of criminal 
procedural law is especially noticeable in the territory of Montenegro, where, for 
a long time, trials were regulated by customary law, and with the beginning of 
the 19th century by the Code of Petar Petrovic. Furthermore, procedural aspects 
in Montenegro found their basis in the Code of Prince Danilo from 1955, and it 
wasn't until 1910 when modern law on criminal procedure was adopted, created 
on the model of the Serbian solutions. Analyzing the more detailed historical 
aspects of criminal reform in Serbia, Popovic states that the first significant step 
in this context was made with the formation of the Organization of District 
Courts from 1846. This source puts forth the scope of jurisdiction, including “all 
crimes committed by one or more persons, such as rebellion against state power, 
disturbance of general peace and order, abuse of power, murder, abortion, 
infliction of bodily injury, arson, theft, fraud, robbery, kidnappings, rapes, lewd 
acts, polygamy” (Popovic, 2015, 81). In addition to specifying behaviors, which 
by their nature corresponded to crimes, the subject framework determined that 
the duty of district chiefs and district elders was to prevent crimes, apprehend 
perpetrators and hand them over to the courts. 

An interesting division of procedural duties meant that the person who 
hands over the offender to the court also becomes his public prosecutor. In addi- 
tion to the right to examine the perpetrators and punish the guilty, the court took 
into account whether the defendant had suffered any harm greater than that nec- 
essary to conduct the interrogation and render an appropriate verdict. The defen- 
dant himself had the right to give an “answer”, to present his defense. At the 
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same time, the courts were not allowed to apply any kind of physical coercion to 
force a confession (Stamenkovi¢, 2021). However, the defendant would be pun- 
ished if he told any obvious or proven lie in court. Although we are talking about 
Serbia from the middle of the 19th century, the existence of some modern proce- 
dural principles is noticeable. Thus, in addition to the principle of territorial ju- 
risdiction, the rule of prohibition of a retrial on the same matter was applied. By 
proclaiming that the court was made out of a panel of judges, the verdict was 
reached by a majority vote. Only in the case of different views on the issue of 
guilt, the vote of the president of the panel was the deciding factor. 

An interesting procedural solution also referred to the aspect of passing 
and presenting the verdict to the defendant. In the event that the sentence was 
less than fifty whips with a stick, or that it meant serving a sentence lesser than 
three months, the court was authorized to carry out the sentence. Nevertheless, in 
the case of more severe penalties, the court was obliged to submit the verdict for 
consideration to a higher instance of the Court of Appeals. Only after the con- 
firmation or amendment of the first instance verdict, the verdict could be exe- 
cuted. Especially important in this historical period is the relationship between 
the police and police powers and the correlative framework of the competent 
courts. The right to punish was entrusted to the courts, not the police. However, 
given the overburdened capacity of the courts, as well as the position of the Min- 
istry of Internal Affairs that the police has no potency without the right to pun- 
ishment, in 1850 a Decree was passed on how the police authorities would treat 
and punish criminals, as the Police Penal Code, which contained twenty chap- 
ters. 

Guided by the content of the Police Decree, the competence for investigat- 
ing and punishing offenses was entrusted to the conciliation courts of munici- 
palities, municipality presidents, district chiefs, and the Administration of the 
City of Belgrade. Thus, these instances of local or municipal police authorities 
had the right to conduct trials for various behaviors for which a smaller fine was 
prescribed, or sentences of imprisonment of shorter duration or corporal punish- 
ment of a smaller number of whips with a stick. Only if a specific offense de- 
served a punishment that exceeded the limit set by law, the case would be trans- 
ferred to a higher instance. In addition to the right to impose sentences, the po- 
lice directly enforced them. And while this brought the desired results in terms 
of the status and importance of the police, it raised the question of abuse, as well 
as the convicted persons’ possibility of a right to appeal, and if “he thinks he was 
beaten under the justice of God.” 

According to Mileti¢é (2006), since 1929, the Criminal Code for the King- 
dom of Yugoslavia, which included material aspects, and the Criminal Procedure 
Code for the Kingdom of Serbs, Croats, and Slovenes, which encompassed 
criminal procedural provisions, have been in force throughout the Kingdom of 
Yugoslavia (82). In addition to the novelties brought by the law in question, and 
in terms of professionalization of judges, the unification of the law sought to 
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establish a higher level of legal security, but also a stronger central control of 
court proceedings. The reasons for this kind of change can be found in the legal 
practice of federalism, and especially in the context of the situations in which 
court decisions from Serbian courts were not executed in Croatia and Slavonia, 
arguing the existence of a separate legal area (Supreme Court of Cassation, n.d.). 
The dynamics of the changes that took place during 1929 took on the dimension 
of a complete legal reconstruction. As proof of such conclusion, it should be 
noted that over two hundred different laws were passed during that year. 

Among the new legal sources, which have their implications in the field of 
criminal procedure, it is worth mentioning the Law on Gendarmerie, which was 
adopted in 1930. According to the mentioned law, the Gendarmerie was posi- 
tioned as an auxiliary branch of the army, entrusted with the task “as part of the 
state administrative bodies of authority to watch over public safety, maintain 
public order and peace and ensure the execution of the law.” The scope of au- 
thority included the detection and investigation of criminal offenses, and the 
bringing up criminal charges to the competent authority. An interesting perspec- 
tive on the role and manner of performing the duties of the gendarmerie, in the 
mentioned period, is presented by Dobrojevic. Thus, Dobrojevié (2006, 210) 
notes that harassment of persons deprived of their liberty was a regular occur- 
rence. At the same time, this context did not arise only from domestic political 
efforts to strengthen the police as an institution, but also from the ideology of 
revenge and suffering as the essence and meaning of punishment. What is sig- 
nificant in the procedural sense, however, is that guilt was presumed in a large 
number of cases, and the sentence was executed without the possibility of apply- 
ing an appeal mechanism. 

With the end of the Second World War, there were changes in the social 
and state system in this area. With the formation of the Socialist Federal Repub- 
lic of Yugoslavia, the construction of a new system of legal institutions, sources, 
and consequent powers began. Initially, this framework arose from the regula- 
tions on the conduct of military bodies in criminal matters, and later through the 
work of the national liberation committees, as civil authority bodies (Bingulac 
and Dragojlovi¢, 2017, 280). The changes that followed represented various ad- 
justments and the formation of a new, comprehensive system of criminal prose- 
cution, as well as the establishment of procedural powers of subjects, such as the 
public prosecutor who acted ex officio. The Criminal Procedure Code of 1948, 
the Criminal Procedure Code of 1953, the Criminal Procedure Code of 1977, as 
well as the amendments made in 1985, laid a stable foundation of the legal tradi- 
tion in this area. 

Analyzing the period from 1945 to the beginning of the 1990s, the role of 
the police was positioned in a preventive and repressive context. Modalities of 
fighting crime were covered by the Basic Law on Internal Affairs, which in- 
cluded a wide field of protection of life and personal safety of citizens, mainte- 
nance of public order and peace, crime prevention policies, and elimination of 
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conditions and causes that affect them. Finally, in a repressive sense, the police 
set itself up as an instance whose function was aimed at taking the necessary 
measures to apprehend perpetrators of crimes and to secure the evidence discov- 
ered during the legal actions taken (Faculty of Law in Nis, n.d.). The understand- 
ing of the criminal procedural powers of the police in this period was accompa- 
nied by a certain oscillation of the legislator's decision-making. This primarily 
refers to the fact that until 1967, the scope of police powers was expanded, and 
that after that period, it was practically reduced to a bare minimum. The same 
applies to the position of the prosecutor, whose powers were reduced over time. 

Taking into account the complexity of presenting the chronology of 
changes, it is worth mentioning only some of the solutions contained in the law 
from 1948, which can be compared with current legal solutions. According to 
the Law on Criminal Procedure, the pre-trial criminal procedure was called an 
investigation and was entirely within the competence of the public prosecutor. 
Thus, the public prosecutor had the right to perform both explorative and inves- 
tigative actions. That is, the investigation could be conducted by a public prose- 
cutor, an investigator of the public prosecutor, or an authorized official of the 
State Security Administration. However, what is particularly important is that 
the police were on an equal footing with the prosecutors during this period but 
under the supervision of the public prosecutor. This practically means that the 
police could initiate, but also suspend criminal proceedings, about which they 
would be obliged to inform the public prosecutor. Later in history, with the dis- 
integration of the SFRY, the Republic of Yugoslavia, or later Serbia and Monte- 
negro, and finally the Republic of Serbia, as the successor state, took over and 
changed various criminal procedure solutions. However, given the dynamics of 
all changes in this period, a detailed presentation would require a separate 
monographic framework. Hence, for reasons of rationality, it is worth looking at 
some closer historical perspectives. 

Criminal procedure legislation in the Republic of Serbia has gone through 
a very dynamic phase of development in recent years, which is not common for 
such an important part of the legislation of every country. Brki¢ points out that 
systemic laws, as a rule, do not need to be changed easily, quickly, or often, and 
that their lifespan was once measured in decades, which is no longer the case 
(Brki¢, 2013). In the foreword to his book Criminal Procedure Law II, Pavlovic 
(2015) gave a brief overview of the development of criminal procedure law in 
the Republic of Serbia, stating the following: “The transformation of the Serbian 
criminal procedure based on the 1929 Code of Criminal Procedure of the King- 
dom of Yugoslavia, through the law of the former SFRY from 1977, the Crimi- 
nal Procedure Code from 2001, amended several times, and most importantly in 
2009, and with the adoption of the new Constitution of the Republic of Serbia in 
2006 and the new Criminal Procedure Code from 2011, entered into a large 
(r)evolutionary phase. Although this reform was announced in 2006 with the 
adoption of the Criminal Procedure Code, which accepted the public prosecutor's 
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investigation, that legal text never actually came to life, its implementation was 
postponed, and the regulation itself was turned into the so-called dormant law, 
but with the adoption of the Criminal Procedure Code from 2011, all previous 
ones were put out of force. The tripartite division of the pre-trial procedure ac- 
cording to earlier regulations where the state prosecutor initiates criminal prose- 
cution, the investigating judge collects evidence, and the defense attends the 
investigative actions, has gone down in legal history since 2011. This model of 
Serbian criminal procedure was changed with the introduction of different solu- 
tions, and the most significant consequences of that are related to the inquisito- 
rial state prosecution and investigation, a new attitude towards the principle of 
truth, and a complete adversarial concept of the main trial. ” 

It is clear that the changes to the Criminal Procedure Code had a direct 
impact on the functioning of the entire legal system. However, a large number of 
expert's criticism regarding the current text of the Criminal Procedure Code sug- 
gest that the adoption of the last Code does not represent the end of the reform. It 
is more than certain that work on the reform and development of criminal proce- 
dure legislation must continue. 


Brief Overview of the Most Important Amendments to the Current 
Criminal Procedure Code in relation to the Criminal Procedure Code 
from 2011 


After the Criminal Procedure Code from 2001 was repealed, the new 
Criminal Procedure Code from 2011 came into force, which regulated several 
issues in a completely new way. The following is a brief overview of the most 
significant changes to the Criminal Procedure Code from 2011 in relation to the 
previous Criminal Procedure Code from 2001, from the pre-investigation proce- 
dure, the investigation phase, and the indictment phase, through the preparation, 
determination, and implementation of the main trail, up to the procedure of de- 
ciding and announcing the verdict. 

In connection with the initiation of proceedings, the legislator envisages 
that regular criminal proceedings begin with the issuance of an order to conduct 
an investigation, or with the confirmation of an indictment that was not preceded 
by an investigation. However, for criminal proceedings to be initiated at all, 
there need to be grounds for doubt that criminal offense took place that should 
be prosecuted ex officio. The new Criminal Procedure Code defines the grounds 
for doubt and reasonable doubt. The difference between the grounds for doubt 
and reasonable doubt was made even before the adoption of this Code, but only 
in theory and practice. The Criminal Procedure Code from 2011 defines the lev- 
els of doubt in the following order: grounds for doubt, reasonable doubt, justified 
doubt, and certainty, but it does so in the wrong way because each of these levels 
of suspicion is not a set of facts as the legislator states, but a subjective under- 
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standing of the organs of procedure as to whether certain facts exist or not. De- 
termining the degree of doubt about the existence of a criminal offense belongs 
to the phase of the pre-investigation procedure, which, as such, was established 
by the Criminal Procedure Code from 2011. The pre-investigation procedure, as 
a novelty in the criminal procedure, according to its legal nature corresponds to 
the pre-criminal procedure that existed according to the provisions of the previ- 
ous Code of Criminal Procedure from 2001. 

The role of the police, which has non-procedural and procedural powers, is 
important in the pre-investigation procedure There are no significant changes in 
terms of non-procedural powers, while in terms of procedural powers, the new 
Criminal Procedure Code, unlike the previous one, which exhaustively provided 
for procedural powers of the police, did not set any restrictions, which certainly 
deserves criticism. But, unlike the previous code, the new Code of Criminal Pro- 
cedure gives the police the authority to take certain evidentiary actions in the 
pre-investigation procedure. 

The public prosecutor was given the role of head of criminal procedure for 
the first time by the Criminal Procedure Code from 2001. This role in the pre- 
investigation procedure was only further emphasized by the new code by pre- 
scribing specific mechanisms for its operation. Article 285 of the Criminal Pro- 
cedure Code prescribes the powers of the public prosecutor who, according to 
the provisions of this article, leads the pre-investigation proceedings, while exer- 
cising his authority the public prosecutor undertakes necessary actions aimed at 
prosecuting the perpetrators of criminal offenses The body that, according to the 
provisions of the Criminal Procedure Code from 2011, decides on the restriction 
of the constitutional rights and freedoms of the suspect, is the pre-trial judge. 
The pre-trial judge represents the court in the investigative procedure and thus 
replaces the preliminary relief judge who, upon entry into force of this Code, 
ceased to exist. His basic role is to guarantee and protect the fundamental rights 
of freedom and by his decision to allow their restriction. 


The public prosecutor may acquire knowledge about the committed crimi- 
nal offense based on a criminal report and through other, direct or indirect 
sources of knowledge about the committed criminal offense. If the public prose- 
cutor cannot independently obtain the necessary information based on which he 
will determine whether the allegations of the criminal report are correct or at 
least probable, he can use his right to request the necessary information from 
state and other bodies and legal entities. This is not a new possibility for the pub- 
lic prosecutor because it existed under the Criminal Procedure Code from 2001, 
but the new Code provides for the responsibility of those bodies and fines if they 
do not act according to the order of the public prosecutor. After the public prose- 
cutor acquires the necessary information and finds that there are grounds for 
doubt that a criminal offense, that’s prosecuted ex officio, has been committed, 
he issues an order to conduct an investigation (More in Grubaé, 2014, 217-234). 
This is where one of the most dominant changes introduced into the criminal 
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procedure by applying the new code comes to the forefront, and that is that the 
investigative procedure is no longer initiated by the preliminary relief judge, but 
by the competent public prosecutor. The investigation is now, instead of the pre- 
liminary relief judge, conducted by a public prosecutor who takes evidentiary 
actions in the area of the court in whose jurisdiction he is. It is exactly the 
change in the concept of investigation, that is, the prosecutorial investigation 
instead of judicial, that has marked the reform of criminal procedural legislation. 
So, instead of the judicial investigation conducted by the preliminary relief judge 
and which was an organic part of the court criminal procedure, a non-judicial 
investigation conducted by the public prosecutor was introduced, which is why it 
is usually called “prosecutorial investigation” (See Jovanovic and Petrovi¢- 
Jovanovi¢é, 2014 ). It unequivocally follows from the Criminal Procedure Code 
that the investigation is the activity of the public prosecutor, who opens and con- 
ducts it, with the caveat that the competent public prosecutor may entrust the 
taking of certain evidentiary actions to other public prosecutors or the police. 


Another novelty introduced by the Criminal Procedure Code from 2011 is 
the possibility of implementing the so-called parallel investigations about which 
many criticisms can be heard in the scientific and professional public. It is ir- 
relevant that the term “parallel investigation” is not formally used in the Crimi- 
nal Procedure Code, nor is the defense given a formal opportunity to “conduct an 
investigation” at all, it is enough to allow the defense to perform an investigation 
during the investigation conducted by the public prosecutor, which in turn, actu- 
ally represents the so-called parallel investigation (Skuli¢ and Ii¢, 2012). The 
second phase of the pre-trial stage - the indictment phase, consists of two sub- 
phases - the filing of the indictment and the judicial review of the indictment. At 
this stage, the examination of the indictment based on the objection against the 
indictment and the request of the presiding judge is no longer an option. After 
the indictment has been examined and confirmed, the next phase begins - the 
main procedure, which consists of three procedural phases, namely: preparation 
of the main trial, the main trial, and the passing of the first instance verdict. 

The first phase of the main proceedings is the preparation of the main trial 
to enable the uninterrupted flow and continuity of the main trial. This phase ex- 
isted before under the previous code, but within this phase, the Criminal Proce- 
dure Code from 2011 introduces one of the most important innovations, and that 
is the holding of a preparatory hearing. As it has been shown in previous case 
law, due to the unpreparedness of the main trial, criminal proceedings are often 
inefficient, this is one of the more positive innovations that aims to contribute to 
the efficiency and timeliness of criminal proceedings. 


The next phase is the main trial, which has undergone significant changes 
under the new Criminal Procedure Code. According to the provisions of the new 
law, the beginning of the main trail does not coincide with the beginning of the 
court’s session. According to the provisions of the Criminal Procedure Code 
from 2001, the main trial began with the reading of the indictment, and now, 
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according to the provisions of the new code, the main trial begins with an adop- 
tion of a Decision to hold the main trial, which is prescribed by Article 385 of 
the Criminal Code from 2011. Also, the entire concept of the main trial was 
changed so that it acquired an adversarial character, and thus the legal tradition 
of the continental and inquisitorial system of the main trial was abandoned. The 
burden of proof is now on the opposing parties, and the role of the court is 
mostly passive, not only during discovery but also in the phase of presenting the 
evidence. The Court is obliged to take care only of the legality of the process of 
presenting the evidence. The Criminal Code from 2011, unlike the Criminal 
Code from 2001, regulates the hearing of the defendant, as the first evidentiary 
action and an integral part of the evidentiary procedure. However, the court re- 
tained some powers in the evidentiary procedure, with the possibility for the 
court to exceptionally, when the court assesses that the presented evidence is 
contradictory or unclear and that it is necessary for a comprehensive discussion 
of the evidence, to go beyond the evidentiary proposals of the parties. This is one 
of the provisions that can rightly be criticized. 

In terms of the evidentiary procedure, the legislator makes a distinction be- 
tween evidentiary actions and special evidentiary actions. Evidentiary actions 
imply general evidentiary actions that may be undertaken in any criminal pro- 
ceedings, and special evidentiary actions imply those evidentiary actions that can 
be applied only for certain criminal offenses and under conditions strictly set by 
the Code. At the end of the main trial, a decision-making process begins. The 
court withdraws to make a decision, and the Criminal Procedure Code regulates 
the procedure of pronouncing the verdict with Article 272. This part of the pro- 
cedure does not contain significant changes. 


Inconsistency of the Criminal Procedure Code from 2011 with 
the Constitution of the Republic of Serbia 


The Constitution is the highest legal act of the Republic of Serbia, and all 
laws and other general acts adopted in the Republic of Serbia, as well as ratified 
international agreements, must be under the Constitution. The Constitution of the 
Republic of Serbia from 2006 was adopted by the National Assembly of the Re- 
public of Serbia at a special session held on September 30™, 2006. The Constitu- 
tion stipulates that laws and other general acts shall enter into force at the earliest 
on the eighth day from the day of their publication in the Official Gazette, and 
earlier only if there are justified reasons for that. Consequently, in the case of the 
new Criminal Procedure Code, its transitional and final provisions indicate that it 
shall enter into force on the eighth day after its publication. However, the begin- 
ning of its application was postponed until January 15", 2013, and then another 
postponement followed, until October 1“, 2013 when the Code entered into 
force. As a result, an error occurred which is both legal and technical and which 
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arose aS a consequence of a misinterpretation of the constitutional provisions 
concerning the moment of entry into force of the act and the moment of the be- 
ginning of the application of the said act. Another atypical and unusual situation 
is reflected in the fact that two Criminal Codes, new and old, were applied si- 
multaneously, for two years. Namely, concerning the general criminal procedure, 
the Criminal Procedure Code from 2001 was applied, while the Criminal Proce- 
dure Code from 2011 was in special jurisdiction cases. The unified and complete 
application of the Criminal Procedure Code from 2011 occurred somewhat later, 
after two years. 

As the new Criminal Procedure Code introduced the concept of public 
prosecutor's investigation, the investigation became the responsibility of the pub- 
lic prosecutor. However, the Constitution of the Republic of Serbia prescribes 
that the public prosecutor is elected by the National Assembly, at the proposal of 
the Government, and the question arises whether the public prosecutor, as a body 
constituted on a political basis, will be able to act as an independent body, with 
the same level of independence as the courts. The reason for this dilemma is 
exacerbated by the fact that the Constitution further stipulates that the public 
prosecutor's office is subordinated to the executive government branch. 

Concerning the transparency of the proceedings, the Constitution of the 
Republic of Serbia stipulates that the public may be excluded during the entire 
proceedings before the court or in part of the proceedings, only to protect the 
interests of national security, public order, and morals in a democratic society, 
rights of minors or privacy of the participants in the proceedings following the 
law. Thus, with this provision, the Constitution determines in which cases the 
exclusion of the public in court proceedings may occur. However, the Criminal 
Procedure Code prescribes the reasons for exclusion of the public, stating some 
other reasons, which it determines as other justified interests, due to which ex- 
clusion of the public may occur. From this provision, another inconsistency with 
the Constitution may be seen. Another contradiction that arises from the provi- 
sion of the Criminal Procedure Code refers to the right of the injured party to 
hire a lawyer. Every injured party has the right to free choice and freedom of will 
when deciding on who will represent them, and this provision deprives the in- 
jured party of that right. 


Conclusion 


The idea of this research is to point out certain issues and justification of 
changes in the criminal procedure legislation of the Republic of Serbia in 2011. 
The paper is systematized into three parts. The first part refers to the develop- 
ment of criminal procedure legislation of the Republic of Serbia. The develop- 
ment of criminal procedural legislation in the Republic of Serbia is burdened by 
numerous changes in legal texts, as well as changes in the wider social context. 
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The issue of legal frameworks and the validity of laws, therefore, often requires 
an overview of the broader territorial framework and an understanding of the 
social dynamics of the region. When it comes to Serbia, in 1865, the Code of 
Criminal Procedure was adopted, which was later amended several times. Evi- 
dent special fragmentation of criminal procedural law is noticeable on the terri- 
tory of Montenegro, and where the criminal trial was regulated by customary 
law, and later with the beginning of the 19th century by the Code of Petar Pet- 
rovic. Also, procedural aspects in Montenegro found their basis in the Code of 
Prince Danilo from 1955, and it wasn’t until 1910 when a modern law on crimi- 
nal procedure was adopted, created on the model of the Serbian solutions. In this 
first chapter, the author looks at some of the most significant moments of legisla- 
tive changes from the mentioned period until 2011. 

In the second part, the focus is put on a brief overview of the most impor- 
tant changes to the current Criminal Procedure Code in relation to the 2001 
Criminal Procedure Code. This research into this issue began with the presenta- 
tion of the situation in which the Criminal Procedure Code from 2001 was re- 
pealed when the new Criminal Procedure Code from 2011 came into force, 
which regulated numerous issues in a completely new way. A brief overview of 
the most significant changes to the Criminal Procedure Code from 2011 in rela- 
tion to the previous Criminal Procedure Code from 2001 is given, from the pre- 
investigation procedure, the investigation phase, and the indictment phase, 
through the preparation, determination, and conduct of the main trial, and until 
the procedure of reaching and announcing the verdict. In the last part of the pa- 
per, the inconsistency of the Criminal Procedure Code from 2011 with the Con- 
stitution of the Republic of Serbia is presented, whose review represents the spe- 
cial significance of this research. 
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